






1 THE VIDEOGRAPHER: This is the beginning of the

2 deposition of the Honorable Judge Sharon Keller taken in the

3 matter of the Inquiry Concerning a Judge Number 96. We're on

4 the record June 2nd, 2009. The time is 1:56. Would the

5 court reporter please swear the witness.

6 SHARON KELLER,

7 having first been duly sworn testified as follows, to wit:

8 EXAMINATION

9 QUESTIONS BY MR. MIKE:

10 Q. Judge Keller, none of us have the opportunity to go

11 back and rewrite history. But as you reflect on September

12 25, 2007 is there anything you wish that you personally had

13 done differently based on the events that bumped into you

14 that day?

4

15

16

17

A.

Q.

A.

I think so.

What would be examples?

I wish I had known that some of the judges had a

18 different idea than about when the clerk's. office closed than

19 I did. I wish that we had talked about it before September

20 25th instead of afterwards. Excuse me.

21

22

Q. I know there are things that we all wonder, could

TDS have done differently. Could Ed Marty have done 1
23 differently. Could Abel Acosta have done differently. Is

24 there anything about the phone conversations you had late in

25 the afternoon of September 25, 2007, where you wish that you
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1 had said or asked anything different than you did?

5

2 A. I'm not sure that I can say based on what I did

3 on what I knew on the 25th that there was anything that I

4 think I would have done different at that point if that's

5 what you mean.

6 Q. That is what I mean. Based on the specific things

7 that Ed Marty said to you and asked of you, there is nothing

8

9

10

differently that you would do with the same questions put to

you today than you did September 25, 2007?

A. Not knowing what I knew then.

11 Q. Okay. From your phone records, I think we've

12 pinned down that it was at 4:45 that you received a call from

13 Ed Marty; is that right?

14

15

16

17

A.

Q.

A.

Q.

Yes.

It was on your cell phone?

Yes.

Now, separately from any exhibit to the deposition,

18 you have furnished me your cell phone number, your home

19 number, your address and some e-mail addresses. Are those

20 the contact information that you had other than court

21 address, e-mail and phone as of September 25, 2007?

22

23

A.

Q.

Yes.

Okay. Have you located any records associated with

24 your home phone for September 25, 2007?

25 A. No.
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Before The
State Commission on Judicial Conduct

Inquiry Concerning a Judge,
No. 96

RESPONSE IN OPPOSITION TO JUDGE KELLER'S
MOTION TO STRIKE AND MOTION TO SHOW AUTHORITY

TO THE HONORABLE DAVID BERCHELMANN:

The Examiner responds as follows to Judge Keller's motion to strike the amended notice

and to her motion to show authority. Judge Keller addressed her motion to the Commission but

has set the motion for hearing before Your Honor. We address this response to Your Honor.

Overview

The five charges in the amended notice all relate to Judge Keller's conduct on September

25, 2007, concerning the execution of Michael Richard scheduled (and conducted) that evening.

None of the five charges in the amended notice implicate any other episodes of any alleged

misconduct in other cases on the Judge Keller's docket or on other date~. The Examiner's

amended notice conforms to testimony given by Judge Keller in her June 2, 2009 deposition and

other evidence developed during discovery. Appendix A describes the changes that were made

from the original notice to the amended notice. Some of the amendments relate to details. Other

amendments relate to the surprising deposition testimony by Judge Keller that - when she

responded to an inquiry from her Court's general counsel who obviously had ignored the Court's

important Execution Day Procedures - she frankly did not know whether the general counsel

Before The
State Commission on Judicial Conduct

Inquiry Concerning a Judge,
No. 96

RESPONSE IN OPPOSITION TO JUDGE KELLER'S
MOTION TO STRIKE AND MOTION TO SHOW AUTHORITY

TO THE HONORABLE DAVID BERCHELMANN:

The Examiner responds as follows to Judge Keller's motion to strike the amended notice

and to her motion to show authority. Judge Keller addressed her motion to the Commission but

has set the motion for hearing before Your Honor. We address this response to Your Honor.

Overview

The five charges in the amended notice all relate to Judge Keller's conduct on September

25, 2007, concerning the execution of Michael Richard scheduled (and conducted) that evening.

None of the five charges in the amended notice implicate any other episodes of any alleged

misconduct in other cases on the Judge Keller's docket or on other date~. The Examiner's

amended notice conforms to testimony given by Judge Keller in her June 2, 2009 deposition and

other evidence developed during discovery. Appendix A describes the changes that were made

from the original notice to the amended notice. Some of the amendments relate to details. Other

amendments relate to the surprising deposition testimony by Judge Keller that - when she

responded to an inquiry from her Court's general counsel who obviously had ignored the Court's

important Execution Day Procedures - she frankly did not know whether the general counsel



Appendix 3 
     6 of 28

was, or was not, aware of the Procedures. Judge Keller's testimony raises questions whether she

violated responsibilities as to staff who were subject to her direction and control.

The amended notice is proper under Rule 63, Tex.R.Civ.P. Judge Keller's motion wholly

ignores the repeated and consistent case law that determines the applicability of the Texas Rules

of Civil Procedure where, as here, they do not conflict with the Rules for Removal or Retirement

of Judges. Judge Keller's motion relies - on at least 4 occasions - on a mistaken reading of the

Rules. She mistakenly contends no formal proceeding may be brought against her unless the

charges against her were first submitted in a verified statement. Her contention is based on her

faulty reading of Rule 3 of the Rules for Removal or Retirement of Judges and also ignores

applicable case law.

The amended notice is also proper under the express provisions of Rule lO(t) of the Rules

for Removal or Retirement of Judges.

Judge Keller does not, and cannot, show any unfair surprise or undue prejudice; nor is

there any basis (nor any contention by Judge Keller) that she lacks reasonable time to defend

against the amended notice.

Judge Keller has misunderstood Rule 12, Tex.R.Civ.P. It is not a vehicle to challenge a

filing, but instead is a vehicle only for challenging whether attorneys have authority to appear in

a proceeding.

Judge Keller also mistakenly claims that the Commissioners must themselves adopt any

amended notice. This is not so. The Commissioners are the adjudicators of the issues in Rule 10

fonnal proceedings. They are not the accusers, prosecutorS or advocates of the charges. The
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Examiner, rather than the Commissioners, is responsible for preparing the notice and any

amended notices, once the Commissioners have determined to institute formal proceedings.

Context of the amendment

A significant internal Court procedure in effect on September 25, 2007 was the Execution

Day Procedures. By the Procedures, the Court required that "all communications regarding the

scheduled execution shall be first referred to the assigned judge." The Procedures expressly

extend to telephone calls regarding the scheduled execution. A criticism at issue in this

proceeding is whether Judge Keller ignored the Procedures, when she received and disposed of a

September 25, 2007 inquiry concerning a late filing to challenge the evening's scheduled

execution. The assigned judge for that execution, Judge Cheryl Johnson, awaited an anticipated

filing from counsel for Michael Richard, who was scheduled to be executed that evening. Judge

Johnson never was apprised that Mr. Richard's legal team had asked, and been refused, an

accommodation for a late filing to challenge the execution. Mr. Richard was executed without

the assigned judge ever becoming aware of his effort to obtain a stay based upon a ruling by the

United States Supreme Court that very morning - even though Judge Johnson had remained at

Court that evening, prepared to receive and address such an application.

Judge Keller was deposed on June 2,2009. In that deposition, the Examiner and Special

Counsel learned that Judge Keller was unaware, when she had her September 25, 2007

conversation with General Counsel Edward Marty, whether Mr. Marty did, or did not, know of
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the Execution Day Procedures. I It was clear that Mr. Marty was not following the Procedures. It

is equally clear that Judge Keller took no steps to require his compliance and that she took no

steps herself to relay the communication to the assigned judge.

I Judge Keller testified as follows in her deposition:

Page 62
Q. Similarly, you don't fault Mr. Marty for his failing to direct to the duty judge the inquiry that he
received from Mr. Acosta?
A. No.
Q. And you don't fault him because you think the execution day practice did not apply?
A. I don't fault Mr. Marty because I don't know whether he knew that this - that he was aware of this.
Q. That he was even aware of the execution day procedure?
A. Of this procedure.
Q. You've -- the written transcript won't pick it up but the video will. You emphasized the word this.
What were you trying to emphasize with that word?
A. This is a specific procedure and I don't know if Mr. Marty was aware of every aspect of this
procedure.

Pages 44-45
Q. What was the court's method of familiarizing the general counsel with the execution day procedure?
A. I think we did not.

Page 106
Q. I think you told us earlier, there were no training for clerks. And you didn't know if Mr. Marty and
Mr. Acosta did or did not know the execution day practices?
A. That's right.

Pages 83-84
Q. SO let's re-ask then a slightly different question. On September 25,2007 at any time did you tell Mr.
Marty to con~ct the designated judge?
A. No.
Q. The duty judge?
A. I did not ask.
Q. Anything to that effect?
A. No.
Q. And on September 25,2007 you did not contact the duty judge?
A. That's right.

Page 47
Q. In September 2007, did you know whether Ed Marty was familiar with the execution day
procedure?
A. No.
Q. You did not know?
A. I did not.
Q. Whether Abel Acosta was?
A. I do not know.
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Judge Keller's ignorance as to whether the Court's General Counsel knew the Execution

Day Procedures, coupled with her failure to insist that the September 25,2007 communication be

directed to the assigned judge, implicate a number of questions concerning her conduct,

including this requirement of the Judicial Code: that "[a] judge shall require compliance with

this subsection [B(8) of Canon 3] by court personnel subject to the judge's direction and control."

On the day designated in the agreed-upon Rule 166 scheduling order as the deadline for

amending pleadings - June 15, 2009 - the Examiner and Special Counsel filed the amended

notice. Among other things, the amended notice conformed the allegations to testimony given

by Judge Keller in her deposition.2 The amended notice, as the original notice, continues to

charge Judge Keller with judicial misconduct as to her handling of the September 25, 2007

inquiry. The original notice charged a violation of Subsection B(8) of Canon 3. The amended

notice includes, among other allegations, an emphasis that Judge Keller had also failed to require

compliance with Subsection B(8) of Canon 3 by the Court's General Counsel and staff.

2 As an example, Judge Keller had repeatedly sworn on earlier occasions that she knew Mr. Marty's call related to
Mr. Richard, who was scheduled to be executed that evening. But her deposition gave somewhat different
testimony. Her current version is that she did then not know the name Michael Richard, but she admits that she did
know the call was about the evening's scheduled execution. At page 15 of the deposition:

Q. During the call with Mr. Marty, did you at that point know that Mr. Richard was the person who
was scheduled for execution that evening?
A. No.
Q. Did you know that someone was scheduled for execution that ~vening?
A. Yes.
Q. And you knew and believed that the call from Mr. Marty was about that someone even though you
didn't know the name Richard at the moment?
A. I knew that it was about that execution.

The amended notice confonns to the fact that Judge Keller has given inconsistent testimony as to whether she knew
Mr. Richard was the person scheduled to be executed. ~ 7.
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What rules apply?

1. The Texas Rules of Civil Procedure apply to the extent that they do not conflict with the
Rules for Removal or Retirement of Judges; and the amendment is proper under Rule 63,
Tex.R.Civ.P.

Every reported decision that has spoken to the issue has concluded that, in a formal

proceeding, the Texas Rules of Civil Procedure apply to the extent that they do not conflict with

the Rules for Removal or Retirement of Judges.3 Judge Keller ignores the legal analysis of the

35 appellate justices who participated in the decisions cited in footnote 3, above.4

Judge Keller also ignores the square holding of In re Thoma. There, a notice of formal

proceedings was served on December 16, 1992. Following extensive discovery, the Examiner

3 In re Rose, 144 S.W.3d 661, 676 (Tex.Rev.Trib. 2004) ("'To the extent that they do not conflict with the Rules for
Removal or Retirement of Judges, the civil rules of procedure,' including the appellate rules, govern judicial conduct
proceedings."); In re Chacon, 138 S.W.3d 86, 92 (Tex.Rev.Trib. 2004) ("The procedures established for the initial
proceeding before the special master are to be conducted as nearly as practicable in accordance with the Texas Rules
of Civil Procedure."); In re Canales, 113 S.W.3d 56, 66 (Tex.Rev.Trib. 2003) ("To the extent that they do not
conflict with the RULES FOR REMOVAL OR RETIREMENT OF JUDGES, the civil rules of procedure, both trial
and appellate, are applicable."); In re Barr, 13 S.W.3d 525, 533 (Tex.Rev.Trib. 1998) ("to the extent that they do not
conflict with the RULES FOR REMOVAL OR RETIREMENT OF JUDGES, the civil rules of procedure, both trial
and appellate, are applicable."); In re Thoma, 873 S.W.2d 477, 485 (Tex.Rev.Trib. 1994) ("The procedures
established for the initial adjudication of the instant case, i.e., formal proceedings before a special master or the
Commission, are to be conducted as nearly as practicable in accordance with established rules ofcivil procedure.").

4 Judge Keller argues from Rule Wed) that the Texas Rules of Civil Proce4ure apply only at the evidentiary
hearing. (Motion at p. 7; emphasis in original.) While the text of Rule lO(d)(l) is introduced by the phrase "At the
time and place set for hearing," there is no suggestion in Rule IO(d) or elsewhere that there should be a void as to
any source of procedure prior to the hearing. Judge Keller's own invocation of Rule 12, Tex.R.Civ.P., is her
concession that the Texas Rules ofCivil Procedure have a role prior to the time and place set for hearing. The
Constitution provides that, if a Special Master is appointed, "[t]he Master shall have all the power of a District
Judge in the enforcement of orders pertaining to witnesses, evidence, and procedure." Art. 5, § l-a(8). The
implementing statute invokes the Texas Rules ofCivil Procedure when it provides that "discovery shall be
conducted, to the extent practicable, in the manner provided by the rules applicable to civil cases generally." Gov't
Code, § 33.027(a). The Supreme Court's Rule 10(d) directs the hearing to be conducted "as nearly as may be"
according to the Texas Rules of Civil Procedure. Each of these sources supports the conclusion that the procedures
for formal proceedings are, to the extent consistent with the Rules for Removal or Retirement of Judges, to be
governed by the Texas Rules of Civil Procedure. They are the rules applicable to civil cases generally and the rules
ordinarily governing District Judges in matters pertaining to procedure. The determination by the reported cases ­
that the rules ofcivil procedure govern to the extent that they do not conflict with the Rules for removal or
retirement of Judges - has been consistent ever since the Supreme Court's adoption of the rules in 1992; and the
Supreme Court has never chosen to amend the rules if, hypothetically, the Supreme Court believed the consistent
judicial interpretation was at odds with the Supreme Court's intent.
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served a First Amended Notice of Formal Proceedings on March 25, 1993, slightly more than

two months before the hearing before the Special Master.5 The amended notice included

approximately 30 additional allegations, including allegations of misconduct in 14 additional

cases before Judge Thoma.6 None of the allegations of misconduct in the 14 additional cases had

previously been alleged in the original notice. Judge Thoma complained that he "had no idea"

how or whether these additional 30 allegations, related to 14 additional cases on his docket,

would be pleaded and that he "had insufficient time to prepare a defense against these allegations

once they were added. ,,7 The Review Tribunal rejected Judge Thoma's point of error and held

that the amended notice was proper. The Thoma court wrote:

The hearing on November 6, 1992 constituted a proceeding during the "informal"
stages of the instant case. See Rules for the Removal or Retirement of Judges,
Rule 6. As a result of this informal hearing, the Commission ordered that formal
proceedings be instituted. rd., Rule 10. These formal proceedings commenced
when the Notice of Formal Proceedings was served on Respondent on December
16, 1992. These formal proceedings, which include the hearing before the Special
Master, are wholly separate and independent from the informal investigation and
preliminary disposition by the Commission. Nothing in the Rules for the
Removal or Retirement of Judges serves to indicate that the charges and factual
bases thereof leveled against the judge are limited to those brought before the
Commission during the informal stage of the proceediJ;lgs.[FN22] Given the fact
that civil rules of procedure and evidence apply, we hold that the Rules do not
prohibit subsequent, but timely, supplementation or amendment of pertinent
pleadings.

s 873 S.W.2d at 511.

6 /d. at 484.

7 [d. at 510.
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[FN22.] Rules for the Removal or Retirement of Judges, Rule lO(a)(2)
provides in pertinent part:

The notice shall specify in ordinary and concise language the
charges against the judge, and the alleged facts upon which such
charges are based and the specific standards contended to have
been violated, and shall advise the judge of his right to file a
written answer to the charges against him within 15 days after
service of the notice upon him.

This Rule makes no mention of the prior "informal" proceedings before
the Commission or the facts upon which the Commission decided to
institute "formal" proceedings.8

Indeed, amendments to the notice are commonplace in formal proceedings.9 The

amendments in this case appear to be far less extensive than those described in the appellate

decisions. Here, the focus on Judge Keller's conduct continues to be on her behavior on

September 25, 2007. Unlike the amendments in In re Thoma or In re Barr, the subject

amendments do not implicate other episodes of misconduct in other cases on the judge's docket

or on other dates. But nothing would be improper even if the amended notice were to charge

other alleged misconduct not previously alleged in the original notice.

A fundamental error in Judge Keller's motion, which she repeats on four occasions in her

motion, is her mistaken belief that neither the Commission tior the Examiner may act unless the

8 !d. at 510 & n.22.

9 See In re Rose, 144 S.W.3d at 692-93 (original notice on May 17,2002; amended notice on September 17,2002;
November 12,2002 evidentiary hearing before the Special Master); In re Canales, 113 S.W.3d at 64-65 & n.7
(original notice on November 28,2001; amended notice on May 28,2002; second amended notice on June 27, 2002;
August 5, 2002 evidentiary hearing before the Commission); In re Barr, 13 S.W.3d at 531-32 (original notice on
December 19, 1996; March 1997 evidentiary hearing before the Special Master; amended notice after the
evidentiary hearing; second evidentiary hearing before the Special Master on September 11, 1997); In re Thoma,
873 S.W.2d at 510-11 (original notice on December 16, 1992; amended notice on March 25, 1993; June I, 1993
evidentiary hearing before the Special Master).
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charges against Judge Keller have been submitted in a verified statement. IO Judge Keller's

reading of the Rules is faulty. Rule 3 does not limit the Commission to action upon a verified

statement. Rule 3(a) provides: ItThe Commission may, [i] upon receipt of a verified statement,

[ii] upon its own motion, or [iii] otherwise, make such preliminary investigation as is appropriate

to the circumstances relating to an allegation or appearance of misconduct ... It II

Following the Commission's investigation, and the judge's opportunity for informal

appearance (Rule 6), the Commission may terminate proceedings or may proceed in one of two

fashions: (i) Under Rule 9, the Commission may impose a Itsanction,,,12 reviewable by a

specially appointed 3-judge Special Court of Review; or (ii) under Rules 10 - as here - the

10
See Motion at I (the original notice "was filed following the submission of a verified statement alleging

misconduct by respondent"); 4-5 ("The Rules require the Commission to bring charges only after a verified
statement has been submitted and a full investigation has been conducted."); 6 ("A fonnal proceeding can be
commenced, and charges brought, only after a full investigation into the facts alleged in a verified statement."); 7
("The Rules plainly do not pennit the addition or alteration ofsubstantive charges without a verified statement ...").

II Although the Commission did in fact receive numerous sworn complaints concerning Judge Keller, the
allegations and charges in the original notice reflect the Examiner's analysis of the applicable evidence and law.
Judge Keller has not previously objected that the allegations, charges and analysis in the original notice are .
independent of, and different from, the complaints from the public that were brought to the Commission's attention.

12
"Sanction" is a narrow tenn under the Rules, referring only to "any admonition, warning, reprimand, or

requirement that the person obtain additional training or education"; and it refers only to Commission action that is
issued prior to a Rule 10 fonnal proceeding. Rule lee). Thus, removal, retirement-or "censure" are not "sanctions"
as the tenn is used under the Rules. Rule 9 proceedings are significantly different from Rule 10 proceedings. A
Rule 9 proceeding - not applicable here - relates to a specially appointed 3-judge Special Court of Review, when
the Commission has imposed sanctions but has not instituted formal proceedings under Rule 10. A Rule 9
proceeding is an appellate review of a final Commission decision. (By contrast, the evidentiary hearing before a
Special Master under Rule IO(d) is a step in the process that precedes a fmal Commission decision in Rule 10
fonnal proceedings.) In a Rule 9 proceeding, the sanctioned judge can obtain de novo review before the Special
Court of Review. In a Rule 9 proceeding, the Commission - which has already made a final decision - is given 15
days to furnish "a charging document which shall include a copy of the sanction issued as well as any additional
charges to be considered [by the Special Court of review] in the de novo proceeding...." The Special Court of
Review must conduct its de novo hearing within 30 days after the charging document is filed. Because a Rule 9
proceeding follows (and reviews) a final Commission decision, and because' the hearing is within a very finite time
after the charging document is filed, at least one Special Court of Review has declined to allow any amendment to
the charging document In re Hecht, Docket No. A-2006-1, unpublished, (Special Court of Review, July 14,2006).
Those circumstances do not exist in a Rule 10 proceeding.
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Commission may institute formal proceedings, which include an evidentiary hearing, a

subsequent procedure for the Conunission's adoption of findings, and a subsequent Commission

vote as to removal, retirement, dismissal of the case, censure, reprimand, warning or

admonition. I)

Contrary to Judge Keller's emphatic, but mistaken, briefing, the Rule 10 formal

proceedings are not limited by the contents, charges or allegations in any initial complaint

brought to the Commission's attention or to the issues addressed by the Commission in its

investigation or during the judge's informal appearance. Judge Keller cites no case supporting

her view. Her position is squarely contradicted by In re Thoma:

Nothing in the Rules for the Removal or Retirement of Judges serves to indicate
that the charges and factual bases thereof leveled against the judge are limited to
those brought before the Commission during the informal stage of the
proceedings. Given the fact that civil rules of procedure and evidence apply, we
hold that the Rules do not prohibit subsequent, but timely, supplementation or
amendment of pertinent pleadings. 14

Rule 63, Tex.R.Civ.P., allows amended pleadings "at such time as not to operate as a

surprise to the opposite party." According to Rule 63, such amendments may be made without

leave of Court if done prior to the Rule 166 deadline ordered by the Court. The amended notice

is proper under Rule 63. Judge Keller furnishes no evidence of any unfair surprise or prejudice

by the timing of the amendment a bit more than two months before the evidentiary hearing.

2. Even if the Texas Rules of Civil Procedure hypothetically did not apply, the amendment
is proper under Rule 1OCt).

Rule 1O(t) of the Rules for Removal or Retirement ofJudges provides:

13 Certain Commission action in Rule 10 fonnal proceedings may result in a review and detennination by a
specially appointed 7-judge Review Tribunal under Rules 11-12.

14 Id. at 510 (footnote omitted).
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The special master, at any time prior to the conclusion of the hearing, or the
Commission, at any time prior to its determination, may allow or require
amendments to the notice of formal proceedings and may allow amendments to
the answer. The notice may be amended to conform to proof or to set forth
additional facts, whether occurring before or after the commencement of the
hearing. In case such an amendment is made, the judge shall be given reasonable
time both to answer the amendment and to prepare and present his defense against
the matters charged thereby.

A detailed comparison of the original notice and the amended notice is set forth in

Appendix A. The comparison shows that the Examiner has conformed to additional evidence

gathered through discovery. It is odd that Judge Keller has not challenged the Examiner's right

to take the deposition of Judge Keller, but that she challenges the right to amend the notice in

response to information learned through that deposition. The first sentence of Rule 1O(t) allows

the amendment "at any time prior to the conclusion of the hearing." The second sentence of Rule

lO(t) allows amendment "before or after the commencement of the hearing." Judge Keller

argues an unfairly narrow reading of Rule 1OCt): she says the rule only allows an amendment

"which only sets forth additional facts supporting the charges already filed in the February 19

notice." 15 That interpretation is flawed in at least three ways. First, she erroneously assumes that

charges are limited to those related to "the submission of a verified statement and a full

investigation by the Commission.,,16 But, as shown above, the Rule 10 formal proceedings are

not limited by the contents, charges or allegations in any initial complaint broUght to the

Commission's attention or to the issues addressed by the Commission in its investigation or

during the judge's informal appearance. Second, Judge Keller's overly narrow reading gives no

effect to the portion of the third sentence in Rule IO(t), which requires reasonable time for the

IS Motion, at page 8.

16 [d.
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judge to prepare his or her defense "against the matters charged thereby." That sentence does not

suggest that amendments must be limited to initial charges. Instead, it assures opportunity to

defend against matters newly charged. Third, Judge Keller's unfairly narrow reading cannot

square with the decision in In re Thoma, where 30 new allegations involving alleged misconduct

on 14 additional cases on Judge Thoma's docket were added by amendment I7; nor with the

decision in In Re Barr, where an amendment occurred after the evidentiary hearing in order to

address additional alleged misconduct that occurred after the earlier hearing. 18

In the event that the Special Master were to determine - contrary to all reported decisions

- that the Texas Rules of Civil Procedure (and, in particular, Rule 63) do not apply, then leave is

requested for amendment under Rule lO(t). The amendment is proper under Rule 10(t).

Does the amendment cause any unfair surprise or undue prejudice?

Although Judge Keller furnished an affidavit with her motion to strike, neither her

affidavit nor her motion identify any facts suggesting that her defense is prejudiced by the

amendment. Her sole reference to prejudice is the conclusory allegation in her motion that the

adding of new charges that were not within any "verified statement nor supported by the full

investigation of the Commission" results in her "severe prejudice. ,,19 A conclusory allegation of

prejudice is no evidence. USAA County Mutual Ins. Co. v. Cook, 241 S.W.3d 93, 102

(Tex.App.-Houston [1st Dist.] 2007, no pet.).

17 873S.W.2dat484,51O-11.

18 13 S.W.3d at 532. A second evidentiary hearing was then conducted, allowing Judge Barr an opportunity to
defend against the new and additional charges. (His defense was unsuccessful.)

19 Motion, at page 5.
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Since the date of the amended notice, Judge Keller has not requested any deposition that

she has been refused. She has not identified any additional discovery that she wishes to conduct

but has not conducted. Indeed, in a subsequent deposition of Judge Johnson on June 26, 2009,

Judge Keller's counsel specially interrogated as to supervision of Mr. Ma..rty - for the apparent

purpose of preparing Judge Keller's defense to the allegations and charges in the amended notice.

In the absence of persuasive evidence by Judge Keller that the amendment operates as

unfair surprise to her (Rule 63, Tex.R.Civ.P.) or that she fails to have reasonable time to prepare

her defense (Rule 10Ct)), her motion to strike should be overruled. If Judge Keller hypothetically

were to present persuasive evidence that she needs greater time to prepare her defense in light of

the amendment - which she has nowhere suggested in her affidavit or her motion - then her

remedy should be a request for a continuance of the hearing. Her failure to do so is sensible.

She does not need any greater time to prepare following service of the amended notice than she

needed prior to its servIce. This formal proceeding is on track for the August 17, 2009

evidentiary hearing.

Do the Examiner and Special Counsel have proper authority to file the amended notice?

1. Judge Keller misapplies Rule 12, and her motion should be overruled.

Judge Keller's Rule 12 motion should be overruled.

Rule 12, Tex.R.Civ.P. ("Attorney to Show Authority"), tests an attorney's authority to

prosecute or defend a suit. It does not test whether a particular filing should, or should not, be
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stricken. Because Rule 12 tests authority to prosecute or defend, the mandatory remedy is to

disallow the attorney from appearing in the suit. 20

Judge Keller seeks to misapply Rule 12. Her facial argument is that a pleading - the

amended notice - allegedly requires pre-approval by the Commissioners. But Rule 12 does not

test a pleading. Rule 12 tests whether the Examiner and Special Counsel have authority to

appear and prosecute.

At the hearing, (i) the Examiner will show her authority to appear in this proceeding and

(ii) Special Counsel will show their authority to appear in this proceeding. Upon such showing,

the Rule 12 motion should be overruled.

2. The Commissioners are neither the author nor the sponsor of a notice or an amended
notice; they are the adjudicator of the issues raised by the notice or amended notice.

More fundamentally, Judge Keller misperceives the role of the Commissioners and of the

Examiner and Special Counsel. When formal proceedings have been commenced under Rule 10,

the Commissioners are the adjudicator of the formal proceedings. They are not the prosecutor of

the formal proceedings.

Rule 10 does not direct that the Commissioners draft, review or ratify the notice (or any

amendment to the notice). Once the Commissioners concludes that formal proceedings should

be instituted, a docketed item is created. The docketed proceeding is not styled "The

Commission vs. the Judge." It is styled "Inquiry Concerning a Judge." Rule 10 requires that the

proceeding be docketed as a case "Before the State Commission on Judicial Conduct." This is

because the Commissioners become an adjudicatory body deciding - pursuant to rules of civil

20 "Upon [the challenged attorney's] failure to show such authority, the court shall refuse to permit the attorney
to appear in the case, and shall strike the pleadings if no person who is authorized to prosecute or defend appears."
Rule 12 (fourth sentence; emphasis added).
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procedure and rules of evidence - (i) the findings of fact supported by the preponderance of the

evidence and (ii) the disposition of the proceeding supported by the evidence.

The rules concerning the notice (and any amended notice) are written in the passive:

"written notice of the institution of formal proceedings shall be issued to the judge without

delay"ZI; "The notice may be amended to conform to proof or to set forth additional facts .. .."Z2

Nowhere do the rules contemplate or require that the Commissioners will draft, review or ratify

the notice (or any amendments). Indeed, in formal proceedings without a Special Master, the

language of Rule IO(t) would be difficult to square with Judge Keller's thesis that the

Commissioners must themselves draft, sponsor and adopt any amended notice as their own:

"... [T]he Commission, at any time prior to its determination, may allow or require amendments

to the notice of formal proceedings." It is clear that someone else - the Examiner, acting as the

prosecutor of the allegations and charges - is the person who prepares and amends the notice.

21 Rule IO(a)(I).

22 Rule IO(f).
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Thus, when Judge Thoma complained of an amended notice, his complaint was not that

the Commissioners had untimely amended the notice, but the circumstances under which the

Examiner had amended the notice. 23

Similarly, when Judge Rose's removal from office was determined by a Review Tribunal,

it consistently (and properly) referred to the notice and the amended notice as the Examiner's

notice - not the Commission's notice.24 That Review Tribunal also referred to a prior judicial

proceeding, comparing (i) the Examiner's charges, (ii) the Special Master's findings, and (iii) the

Commission's findings and determination.25

The role of the Examiner and Special Counsel, and the Commission's authority to employ

them, are statutory.26 In the case of fonnal proceedings, it is appropriate that the Commissioners

and the Examiner respect a separateness of responsibility: the Commissioners, having

determined that formal proceedings should be instituted, will have a judicial role, rather than an

23 873 S.W.2d at 510 ("Respondent argues that although the Examiner was fully aware at that time of the thirty
additional allegations leveled against him during the later stages of these proceedings, the Examiner did not include
these allegations in the original notice offormal proceedings." Emphasis added.)

24 E.g., 144 S.W.3d at 672 ("The investigation of Judge Rose by the Commission began on March 1,2001. The
formal proceedings against Judge Rose were initiated on May 17,2002, when the Examiner filed his original Notice
of Formal Proceedings with the Commission." Emphasis added); id. at 691("On May 17, 2002, the Examiner filed
the original Notice of Formal Proceedings against Judge Rose.." Emphasis added.); id. at 693 ("On September 17,
2002, the Examiner filed the First Amended Notice of Formal Proceedings, the live pleading." Emphasis added.);
id. at 730 (comparing the Examiner's charges in the amended notice with the Commission's conclusions concerning
the alleged charge.

25 Id. at 704 (referring to In re Hilton, the Review Tribunal wrote: "the examiner charged a justice of the peace
with, among other misconduct " ..")

26 See In re Rose, 144 S.W.3d at 669 n.3:

'''Examlner' means an individual, including an employee or special counsel of the commission, appointed
by the commission to gather and present evidence before a special master, the commission, ... or a review
tribunal." Tex. Gov't Code Ann. § 33.001(a)(5) (Vernon 2004); see Tex.R. Rem'lIRet. Judg. 1(j) (West
2004). The Commission has the power to "employ persons that it considers necessary to carry out [its]
duties and powers," and to "employ special counsel as it considers necessary." Tex. Gov't Code Ann. §
33.021(1)-(2) (Vernon 2004).
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advocacy role; and the Examiner and any Special Counsel will have an advocacy role. One can

imagine that Judge Keller would assert a due process claim of a different sort if she believed that

the Commissioners were both her accuser, her prosecutor and her judge once formal proceedings

had been commenced.

The Commission's respect for separation between the Commissioners, as adjudicator, and

the Examiner and Special Counsel, as advocates, is consistent with longstanding statutory and

due-process concerns against ex parte communications. Once the Commissioners have

determined that formal proceedings should be instituted, the Examiner ceases any substantive

communication with the Commissioners concerning the allegations and charges in the formal

proceeding. The Examiner prepares the notice, based on information that is then available and

based on the Examiner's judgment as to the application of legal principles to the anticipated

evidence. The Examiner conducts discovery. The Examiner determines whether to amend the

notice. The Examiner determines which witnesses and experts to call. The Examiner decides

whether to assert objections to findings by the Special Master, if any. The Examiner is given

opportunity to be heard orally before the Commission, as is the judge. The Commissioners' role

in formal proceedings is not to advocate or to allege misconduct, but to determine under

applicable rules of procedure and evidence whether the Examiner has proved facts that would

support a sanction, removal, retirement, censure, or other disposition.

This separation of functions helps understand why the charges in the formal proceedings

are "wholly separate and independent from the informal investigation and preliminary

disposition by the Commission" and why the charges need not be the same as those considered
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by the Commission during the infonnal stage of proceedings?? When fonnal proceedings have

been instituted, abundant due process is furnished the judge. The independence of the

Commission from the drafting of the notice is consistent with that due process: the Commission

is the adjudicator in fonnal proceedings, rather than the accuser or the advocate against the

judge.

Judge Keller never complained that the original notice was not adopted by the

Commissioners. If her theory were correct, then she would have had the right to notice and

opportunity to be heard at a meeting of the Commissioners at which the original notice was

presented for consideration and adopted.28 No such meeting occurred. The original notice was

prepared by the Examiner and Special Counsel following the Commission's determination to

institute fonnal proceedings. The Commission having elected to request appointment of a

Special Master to conduct the evidentiary hearing, the Commission is not expected to have any

role in the drafting of the allegations of misconduct and the charges, the discovery, any amended

notice, the choice of witnesses and experts, the conduct of the hearing, the choice of objections

(if any) to the Special Master's findings - until this fonnal proceeding returns to the Commission

for its consideration following the report of the Special Master.29

27 In re Thoma, 873 S.W.2d at 510 ("These formal proceedings, which include the hearing before the Special
Master, are wholly separate and independent from the informal investigation and preliminary disposition by the
Commission. Nothing in the Rules for the Removal or Retirement ofJudges serves to indicate that the charges and
factual bases thereof leveled against the judge are limited to those brought before the Commission during the
informal stage of the proceedings. Given the fact that civil rules of procedure and evidence apply, we hold that the
Rules do not prohibit subsequent, but timely, supplementation or amendment ofpertinent pleadings. II Footnote
omitted.)

28 See Affidavit of Judge Keller, at pages 1-2 ("If the Commission met to consider the Amended Notice, it did so
without providing Respondent with notice of the proceeding or an opportunity to be heard at any such proceeding.")

29 One Commissioner does have one non-adjudicative role ordinarily: the Chair selects the person to serve process.
Rule IO(a)(3). Here, however, Judge Keller (through her counsel) waived formal service on Judge Keller.
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Just as Judge Keller could not properly object to the Examiner's and Special Counsel's

preparation of the filing of the original notice, she similarly has no proper objection based on the

Examiner's choice to amend the notice. Her motion should be overruled.

Respectfully submitted,

EXAMINERS:
Seana Willing
Executive Director
Texas BarNo. 00787056

SPECIAL COUNSEL
John J. McKetta, III
State Bar Number 13711500
Michelle Alcala
State Bar Number 24040403
GRAVES DOUGHERTY HEARON & MOODY, P.e.
401 Congress Avenue, Suite 2200
Austin, Texas 78701
(512) 480-5716 Telephone
(512) 536-9916 Telecopier
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John J. McKetta, III
By: ---"----------------

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been forwarded (i) by
email, (ii) by facsimile and (iii) by certified mail, return receipt requested, to Charles ("Chip") L.
Babcock, Esq., Jackson Walker, LLP, 1401 McKinney Street, Suite 1900, Houston, Texas
77010, on this the 7~dayofJuly, 2009.
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John J. McKetta, III
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APPENDIX A

1. The title of the instrument was changed to "First Amended Notice of Formal

Proceedings. "

2. New ~~ 5 and 6 address Texas Rule of Appellate Procedure 9.2(a). The

allegations (i) respond to ~~ 9, 14.R. and 14.X. of Judge Keller's verified answer, which make

allegations concerning Rule 9.2, and (ii) reflect testimony concerning Rule 9.2 given by Judge

Keller in her June 2 deposition.

3. New ~ 7 tracks original ~ 5. Original ~ 5, however, alleged that Judge Keller

knew Michael Richard was scheduled to be executed at 6:00 p.m., September 25,2009. New ~ 7

alleges: "Although Judge Keller has testified inconsistently whether she did or did not know that

Mr. Richard was the person scheduled to be executed that evening, she knew that a person was

scheduled to be executed at 6 p.m. that evening." This amendment reflects Judge Keller's

deposition testimony that she did not know Mr. Richard's name at the time of her

communications at issue, although she knew a man was scheduled to be executed that evening.30

4. New ~ 9 reflects a re-ordering of allegations. It is verbatim the same as original ~

6.

5. New ~ 10 reflects a fact that was discovered through email discovery in this

formal proceeding: that Judge Keller actually had received a copy of the Baze petition for

certiorari (and of the underlying Kentucky decision in Baze). The email shows her receipt at

30 Judge Keller erroneously asses that new' 8 has been "added in [its[ entirety." Motion, at page 2. It has not. It is
verbatim the same as original' 7.
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Mr. Richard was the person scheduled to be executed that evening, she knew that a person was

scheduled to be executed at 6 p.m. that evening." This amendment reflects Judge Keller's

deposition testimony that she did not know Mr. Richard's name at the time of her

communications at issue, although she knew a man was scheduled to be executed that evening.30

4. New ~ 9 reflects a re-ordering of allegations. It is verbatim the same as original ~

6.

5. New ~ 10 reflects a fact that was discovered through email discovery in this

formal proceeding: that Judge Keller actually had received a copy of the Baze petition for

certiorari (and of the underlying Kentucky decision in Baze). The email shows her receipt at

30 Judge Keller erroneously asses that new' 8 has been "added in [its[ entirety." Motion, at page 2. It has not. It is
verbatim the same as original' 7.
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11: 12 a.m. on September 25, 2007, and another email reflects her contemporaneous

acknowledgment of receipt.

6. New ~ 12 is the same as original ~ 9, except that new ~ 12 changes "forwarded ...

the internet link... " to "informed ... of an internet link ...." The change responds to Judge

Keller's explanation (during her June 2 deposition) of her denial of a request for admission.

7. New ~ 14 is the same as original ~ 11, except that new ~ 14 changes "petition" to

"filing," to conform to the nature of a drafted item.

8. New ~ 15 is the same as original ~ 12, except that new ~ 15 changes "appeal" to

"filing," and changes "in anticipation of Mr. Richard's appeal" to "in the event Mr. Richard's

request for stay was denied." The word changes - relating to Mr. Marty's draft of a proposed

order for the denial of an anticipated Baze filing by Mr. Richard and to Judge Price's drafting of a

dissenting opinion - are intended to more accurately describe the events.

9. New ~ 18 is the same as original ~ 5, except that new ~ 18 deletes "the pleading";

corrects an allegation concerning the time of a phone call (from 4:45 p.m. to 4:40 p.m., based on

telephone records exchanged during discovery); changes "that it accept their filing" to "their

filing be accepted'" and inserts "(or the Court)" - in each caSe to better reflect the Examiner's

understanding of the evidence in light of discovery.

10. New ~ 19 is the same as original ~ 16, except that new ~ 19 deletes "immediately"

and inserts "at about 4:45 p.m."; inserts "looking for direction; and inserts "(or the Court)" - in

each case to better reflect the Examiner's understanding of the evidence in light ofdiscovery.

11. New ~ 20 is the same as original ~ 17, except that new ~ 20 changes "directed that

Mr. Acosta not accept" to "told Mr. Acosta not to accept. .. "; inserts "(or the Court)"; changes "e-
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mail or fax something" to "e-mail the filing"; and changes "pleading" to "filing" - in each case to

better reflect the Examiner's understanding of the evidence in light of discovery.

12. New ~ 21 is the same as original ~ 21, except that new ~ 21 changes "5:00 p.m."

to "4:59 p.m."; changes "Mr. Richard's lawyers" to "the lawyers" and inserts "concerning the

scheduled execution" - in each case to better reflect the Examiner's understanding of the

evidence in light of discovery, and in part to respond to Judge Keller's new testimony that she

did not know the name Michael Richards at the time.31

13. New ~~ 24-26 are a re-ordering of original ~~ 18-20. Also, these changes are

made w~thin the re-ordered paragraphs: (i) new ~ 24 changes each reference to Mr. Richard to a

reference about the execution that was that evening (in light of Judge Keller's new testimony that

she did not know the name Michael Richard at the time); changes "had been anticipated" to "was

likely to occur"; changes "pleadings" to "filings"; (ii) new ~ 25 changes two references to Mr.

Richard to references about that evening's scheduled execution; and changes two references to

Judge Johnson to references to the designated judge (because Judge Keller testified in her

deposition that she did not know who the designated judge was). These changes are intended to

better reflect the Examiner's understanding of the evidence in light of discovery, and in part to

respond to Judge Keller's new testimony that she did not know (i) the name Michael Richards at

the time or (ii) the identity of the designated judge.

3\ Judge Keller mistakenly complains that new 1121 is added. Motion, at page 2. It is not It is a revision of
original 11 21 , correcting the time by 1 minute and referring to the scheduled execution instead of referring to Mr.
Richard by name (since Judge Keller now claims that she did not know Mr. Richard's name at the time). Judge
Keller also mistakenly complains that new 1122 is added. Motion, at page 2. It is nol It is identical to original' 22.
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14. New ~ 27 is the same as original ~ 24, except that new ~ 27 changes "met for their

weekly conference" to "met for a conference." The change responds to Judge Keller's

explanation (during her June 2 deposition) of her denial of a request for admission.

15. New ~ 31 is the same as original ~ 28, except that new ~ 31 adds the phrase

"Examples include:"

16. New Relevant Standard 2 quotes from Section 33.001(b) of the Texas

Government Code. Consistent with the authority in the Constitution to "promulgate laws in

furtherance of this Section that are not inconsistent with its provisions," the Legislature set forth

a partial list of conduct that is deemed to be "willful or persistent conduct that is clearly

inconsistent with the proper performance of a judge's duties." The inclusion of Section

33.001(b) has the effect of giving notice to Judge Keller of applicable definitions of terms with

which she had been charged in the original notice.

17. New Relevant Standard 5 (i) tracks original Relevant Standard 4, which partially

quoted Canon 3B(8) of the Texas Code of Judicial Conduct; and (ii) quotes additional language

from Canon 3B(8) as follows: "A judge shall require compliance with this subsection by court

personnel subject to the judge's direction and contro1." This addition were prompted by Judge

Keller's June 2 deposition testimony that she was ignorant as to whether the Court's general

counsel and staff were, or were not, aware of the Execution-Day Procedures.

18. New Relevant Standards 6 and 7 set forth provisions of two other subsections of

Canon 3 which relate to (i) a judge's responsibilities as to staff subject to the judge's direction

and control and (ii) competence in judicial administration. These additions were prompted by
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Judge Keller's June 2 deposition testimony that she was ignorant as to whether the Court's

general counsel and staff were, or were not, aware of the Execution-Day Procedures.

19. As in the original notice, there continue to be five charges, each addressing Judge

Keller's conduct on September 25, 2007, in connection with the events preceding the execution

of Mr. Richard. Each of the five charges has been amended to include a reference to the newly

alleged Relevant Standards (Section 33.001(b) of the Government Code, and Subsections 3C(1)

and (2) of the Judicial Code). Charges I, II and V32 include "and failure to require or assure

compliance by the CCA General Counsel and clerk staff with respect to Mr. Richard's right to be

heard." These additions were prompted by Judge Keller's June 2 deposition testimony that she

was ignorant as to whether the Court's general counsel and staff were, or were not, aware of the

Execution-Day Procedures.

32 Judge Keller's motion to strike mistakenly states that Charges I, II and III were changed in this respect. Motion,
at pages 3-4.
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From: Bob Warneke [mailto:Bob.Warneke@SOC.state.tx.us]
Sent: Monday, June 14,20105:51 PM
To: Babcock, Chip
Cc: Seana Willing; mmcketta@gdhm.com
Subject: RE: Qualifications of certain of the Commissioners on the Commission On Judicial Conduct

Counsel,

In response to Mr. Babcock's letter to me of June 13, 2010, you
will find attached two sets of correspondence between the Commission's
Executive Director, Seana Willing, and Assistant Attorney General
Suzanna Basinger Rickard. I hope these items will be helpful on the
issue of qualifications.

With regard to holdover Commissioners and the last two sentences
in Art. 5, sec. la(3) of the Texas Constitution ("Interim vacancies shall
be filled ... having served less than three (3) consecutive years."), these
two sentences deal with Commissioners who have been appointed to fill
the unexpired term of an early-departing Commissioner; that is, a new
Commissioner who does not initially have a full six-year term. Both
Judge Fields and Ms. Bradford were originally appointed to the
Commission for full six-year terms; they were not appointed to fill
"interim vacancies." As such, they are holdovers subject to Art. 16, sec.
17.

Bob Warneke, Jr.
Commission Counsel

From: Babcock, Chip [mailto:cbabcock@jw.com]
sent: Sunday, June 13, 2010 2:32 PM
To: Bob Warneke
Cc: Seana Willing; mmcketta@gdhm.com; Sharon Keller
Subject: Re: Qualifications of Certain of the Commissioners on the Commission On Judicial Conduct

«ScanOO1.PDF»

Charles L. "Chip" Babcock
Jackson Walker L.L.P.
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State Commission on Judicial Conduct

Officers
Joseph B. Morris, Chair
Jam.es A. Hall. Vice Chair
Monica A. Gonzalez. Secretary

IVlembers
Kathleen H. OHyme,
Dee Coats
Ronald D. Krist
R.C. Allen, m
Faye Barksdale
Rex G. Baker, III
Michael R. Fields

CONFIDENTIAL

October 8, 2004

Executive Director
Seana Willing

"tvir. Don Willett, Deputy Attorney General
for General Counsel
Office of the Attorney General
P.O. Box 12548
Austin TX 78711-2548

Re: Request for Letter of Informal Advice

Deat Mr. Willett:

As Executive Director of the State Commission on Judicial Conduct, I am requesting an
informal advisory letter from the Attorney General's Office regarding the following issues:

Pursuant to Article V, Section l-a(2) of theTexasCoostitution(attached), the eleven (11)
members of the Comrnissionare appointed by various entities described therein according to
where the prospective members reside or hold a judgeship. This geographical restriction is based
on "Supreme Judicial Districts," e.g., the fourteen (14) courts of appeals districts.

Based on my interpretation of this constitutional provision,when the Governor makes his
appointment of pUblic members,. or the State Bar makes its appointment of the lawyer members,
or the Texas Supreme Court makes its appointment of the Appellate and District judge members
of the Commission, they must each determine from existing membership on the Commission
(excluding those members whose terms have expired and who will be replaced with the
appointee) if their candidate resides or holds a judgeship inan appellate district in which no other
Commission member resides or holds ajudgeship. The one exception to this rule applies when
the Court makes its appointment of the County Court at Law, Justice of the Peace, and Municipal
Court judge members, who may be selected "at 13J:ge."regardless of where any other existing
member of the Commission resides or holds ajudgeship.

A question has come up regarding whether any one of the appointin~ entities may
disregard the place ofjudgeship or an existing CoumyCourt at Law, Justice of the Peace, or
Municipal Court judge Commission member when making an appointment, arguing that because
those members were selected "at large," the appellate district in which they hold a judgeship is
not disqualified for purposes of appointing a public member, attorney member, or the appellate
or district judge member from that same appellate district

po Sox 12265
Austin TX 78711·1265 www.scjc.state.tx.us

(512) 463-5533
Toll-free (87;) 228-5750
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In other \-'lords, if the Governor were contemplating making an appointment of a public
member to the Commission from Houston or Austin, would that public member be disqualified
under Article V, Section 1-a(2) of the Texas Constitution given that there are currently two
Commission members (an attorney member and a County Court at Law judge) residing or
holding a judgeship in the 1st and 14th appellate districts; and one Commission member (a Justice
of the Peace) holding a judgeship in the 3rd appellate district? Or, should the Governor be able to
disregard the fact that the Justice of the Peace and County Court at Law members have already
been selected "at large," and go ahead with an appointment from the Houston or Austin area? Is
being selected "at large," the same thing as serving "at large" under this provision of the
Constitution?

Finally, assuming for argument's sake that one of the appointing entities were to appoint
a member who was constitutionally disqualified from serving on the Commission because of the
geographical restriction, what authority does the Commission have to challenge the
appointment? Can the Commission prevent or enjoin an appointee from taking the oath of
office, attending a meeting, or voting while that member's qualifications are being challenged?
What action might be taken by a respondent judge who \vas sanctioned or removed by the
Commission during the period the disqualified appointee served to challenge his/her sanction or
removal?

Obviously, it would make matters much easier for me and my Commission if I were
interpreting this constitutional provision incorrectly, so it would not offend me to be told I am
wrong. If I am correct, however, it is imperative, in my opinion, that the Commission lake
appropriate action to prevent such an appointment.

Please let me know if these questions are the type that can be addressed informally by
your oftice or if this is an issue that must be addressed through an Attorney General Opinion.

Additionally, please let me knO\V if you have any questions or need additional
information.

I look forward to hearing from you in the near future regarding this request.

Sincerely,

Seaha Willing
Executive Director

SBWftc
enclosure

cc: Barry McBee, First Assistant AttC>meyGeneral
Pete Wassdorf, Division Chief, General Counsel's Office
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TEX.AS CONSTn;~TION

10. Administrative proceedings
A,(hnini~,t:r~d.r.;{~ agend~5 ar~ not (;i)Urt,s, and <:on­

tested. cas-:: pro~ee(Engs :.:u~ riot i:?\V:H:its, nG mai;.t.{~r

Art. 5, § I-a

that agency adjudications are sometimes described
as 'ljudk:~'i.l" in nat'Jre; agency adjudicat.ions a:<g
sfrnply executive measures tak~n in the adrninis­
tration of statutor;.t prc<v-:"i$ions~ P::-etzer Y.tvloto!'
V~hkle Bd. CApp, 3 Di&t. 2C03} 2003 V1L 1.24260,
ravl':;Hv denied, rehea,drig oi p·etitton· for review
fij.~d. Arhnidstrative Lav.r And Procec1lre ~ !141

§ I-a. .Retirement, censure,. removal. and. compens~'ltion of justices· and Judges;
State Commission on JudicialConduet; procedure '

Sec. 1-a_ (1) Subject to the further pro\-isions of this Section, the Legislature shall
provide for t.lJe retirement and compensation of ,Justices and Judges of the Aopellate Courts
imd District and Criminal Dh1trict Com-t.s on account of ler:g'"J: of service, ag~ and disability,
and for their reassignnlent to aeti~/B duty ,vhere and \vhen neede.ci. The office o{ev~:ry such
Jastice artd ~Tudge' SD.tu! becorne \~acant \vhE.l.n the incumbent reaches the .'age of seventy-five
(75) years or such earlier age, not less' than seventy (70) years, as the Legislature may
prescribe. .

(2) The Sta:eCommissiol1 on .Judicial Conduct consist.s of eleven (11) members, to '"it:· (i)
one (1) ,Justice of a Com:t. of ApPEals; (jl one (l) District Judge; (iii) t\YO (2) members of the
State Bar, who have respectively practiced as such fo!- over ten (10) coh&ecutive years next
;preceding their selection; (liE) four (4) citizens, (:1: least thirty (BO) years of age, not licensed
to practice law nor bolding any salmied public office or employrnent; Iv} one (1) ·Justice of the
Peace; (vi) oM (1) JI.ldge of 2. Municipal Court; and, (vii) one {lj Judge of a Count~' Court at

. Law; provided that. no person shan be or remain. a member of the Commission, who does not
maint.ain phYskal rebidence within this State, or.',vl1o resi4es in, or hol<:1s a judgeship within or
for, the same Supreme Judicial District a,s another member of the Commission, or W~lO shall
have ceased to retain. thequalificatiofls above specified ior his respective class oimembership,
e,xcept that the Justice of the Peace and the Judges of a Municipal CO\lrt and or .2. County
COlU1: at Law shan be selected at large \"d~hout regard to whether they. reside or hold a
judgeship in the same Suprem? Judicial District as another member of the Commission.
Comntissioners of classes (D, (li), and (vii) above shaIl be e."losen by th,e Suprelpe Court with
advice and consent of the Senate, tJtose of class (iii) by the Board of Directors of the· State
Bar under reg1..1l11tions to be prescribed by the Supreme Court with advice and consent ofthe
Senate. those of class ([iii) by appQintment of. the Governor v,ith advice and c'onsent of the
Senate, and the commissioner.s of classes (v)~nd (vi) by appointment of the Suoreme· Court as
proyided by law, \\'ith the advice imd consent of the Senate. •

(3) The regular term of office of Commissioners shall be $ix (6) years; but the initial
members of each ofc1asses (D, (ii) and (iii) shall respectively be chosen for tenus .of four (4;
lind si.'{·(6) years, an<) the initial members of dass (iiii) forrespectivetenns of two' (2),fol.1r (4)
at\d .six (6) years, L'1terim vacancies shaH he filled in the same manner as vacancies clue to
expiratio~ .of a full term, but only.Jor the unexpired portion of the tkrm in question.
Commissioners maysucceea themselves in office only if having served less thullthree (3)
consecutive Years. .

(4) ComJ:llis.."ioners sr4l11 rBceive no compensation for their services as such: The Legisla­
tureshallprovide forth~payment of th~ necessary. r.xpensefor the.opera.tion of the
Commission_ .

,(5) The.Commission may hold its meetings, hearings and other proeeed.ings at such times
and places as it sha.li determine bu,.t shall ,m~etat Austin at least once each year.·· It shall
annuatly select one of its members as Chairman. ,A quofUm shallconsistofsix (6)'membel"S'..
Proceedings shall be by majority vote of i those present, except that recommendations for
retirement, cel'.sure,s1.lspensioh, orremov::U of ant pers<5nh01ding an qfflce name(l in.

: 'Paragraph A o~ Subsection (6) of this Seot!0p. shall be 'by affrrtnativevote of at least six (6)
members. .,'

(6) A.. Any Justice or Judge of the courts 65tablished by this Constitution or created. by
the Legislature as prOVided in Section 1, .A.i:tic1i; V, of this Constitution, may, sl.'l.hject to the
other .provisions hereof, be removed from .office for 'willful or persistent violation of rules
promulgated by the Supreme Court of Texas, Incompetence L'l performing the .duties of the
office, willful violation of 1;..;"e Code "of Judicial Conduct, or ~illful or persiStent conduct .that is
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ATTORNEY GENERAL 01<' TEXAS

GREG ABBOTT

October 22, 2004

Seana Willing
Executive Director
State Commission on Judicial Conduct
P.O. Box 12265
Austin, TX 78711-2265

Re: State Commission on .JudiCial Conduct; Request for Informal Advice on Texas
Constitution Article 5, Section 1-a(2).

Dear Ms. Willing:

I am "vriting in response to your letter dated October 8, 2004, in which you request an informal
advisory letter.from our office conceming the interpretation ofTexas Constitution ArticleS,Section
1-a(2). This is an informal opinion letter which has not been through the full review process oHhe
Attomey General's Opinions Committee with opportunities for briefing byoutside interestedparties.
If you wish, you may submit your questions to the Opinions Committee for formal consideration.

Specifically, you askwhether appointment ofmembers ofthe5tate Commission onJudicial Conduct
may be made without regard to where the "at large" members reside or hold a judgeship. TIle
constitutional provision states inre1evant part:

[N]o person shall be or remain a melllberof the Commission ... who resides in, or
holds a judgeship within or for, the same Supreme Judicial District as another
memhcroftheCommissioI1 .... except that the Justice ofthe Peace andthe Judgesqf
a Municipal Courtand or a County Court at Law shall be selected at large without
regard to whether they reside or hold a judgeship in the same Supreme Judicial
District as another member of the Commission.

Tex. Const. Art. V, Sec. 1-.a(2)(emphasis added).

Your close reading of the text ofArticle 5, Section l-a(2) notes that a slightdisp.nction mightbe
drawn where the provision states at-large members are "selected"at-Iarge. The provision d06snot
explicitly state that those members "serve" at large, thus raising the issue ofwhether other members
are ineligible when an at-large member from their district already exists on the Cotnrnission.
However, we believe that interpretation is a hyper-teclmical reading that is inconsistent with the
practical intent ofthe at-large provision. As stated in the Code Construction Act, Tex. Gov't Code
§ 311.021, it is presumed that a just and reasonable result, and one that is feasible of execution,is
intended. It is clear from the plain language of the provision that the Justice ofthe Peace and the
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Ms. Seana Willing
State Commission on Judicial Conduct
January 25, 2006
Page 2

Judges of the Municipal Court and County Court at Law are intended to be at-large members ofthe
Commission. Their district should not be considered, whether in their own selection or the in
selection of the other members.

You also ask whether the existing Commission Members or the Commission's staff would have
authority to challenge an improper appointment. Our answer to your first question - that the
appointments described in your letter are not improper - disposes of the need for a challenge. But
in the event that an improper appointment were made, we believe the Commission itsclfwould not
have authority to challenge an appointment. Rather, the State has the authority to challenge a
conflict in the Commission through a quo 'warranto proceeding.

Thank you for the opportunity to provide this informal advice to the Commission. Please contact
us if you have any questions or concems.

Sincerely,

Suzanna L. Basinger
Assistant Attomey General
General Counsel Division
(512) 936-1676

Ms. Seana Willing
State Commission on Judicial Conduct
January 25, 2006
Page 2

Judges of the Municipal Court and County Court at Law are intended to be at-large members ofthe
Commission. Their district should not be considered, whether in their own selection or the in
selection of the other members.

You also ask whether the existing Commission Members or the Commission's staff would have
authority to challenge an improper appointment. Our answer to your first question - that the
appointments described in your letter are not improper - disposes of the need for a challenge. But
in the event that an improper appointment were made, we believe the Commission itsclfwould not
have authority to challenge an appointment. Rather, the State has the authority to challenge a
conflict in the Commission through a quo 'warranto proceeding.

Thank you for the opportunity to provide this informal advice to the Commission. Please contact
us if you have any questions or concems.

Sincerely,

Suzanna L. Basinger
Assistant Attomey General
General Counsel Division
(512) 936-1676



Appendix 4 
    7 of 12

State Commission on Judicial Conduct

Oftkcrs
Monica A. Gonzalez. Chair
Rex G. Baker. Ill. Vice Chair
Mich2e1 R. Fields. SL-.;rctary

Members
Joseph B. Morris
Ronald D. Krist
R.C. Allen. II[
Faye Barksdale
W. A. "Huck" Prewitt
An1l Appling Bradfmd
Sid Harle

February 3, 2006

Executive Director
Scana Willing

Ms. EHenWitt, Deputy Attorney General
for Legal Counsel

Office of the Attorney General
P.O. Box 12548
Austin TX 78711-2548

Re: Request for Letter of InfonnaI Advice

Dear Ms. Witt:

As Executive Director of the State Commission on Judicial Conduc.t, I am
requesting an infonrtal advisory letter from the Attorney General's Ofiice regarding the
following issues:

Pursuant to Al1icle V, Section 1-a(2) of the Texas Constitution (as amended
effective January 1, 2006), the· thirteen (13) members of the Commission are •appointed
by various entities described therein according to where the prospective members reside
or hold a judgeship. This geographical restriction is based on "Supreme Judicial
Districts," e.g., the fourteen (14) co1.ltts ofappeals districts. A copy of Article V,§ba(2)
is attached hereto.

Based on my interpretation of this amended constitutional provision, when the
State Bar makes its appointment of the lawyer members or the. Texas Supreme Court
makes its appointment of the appellate, district, county court at law and constitutional
county judge members of. the Commission,· they must each determine fromexistbtg
membership on the Commission (excluding those tnelnb6rs whose tenus. have expired
and who will be replaced with the appointee) if their .candidate resides or holds a
judgeship in an appellate district in which no other CorhmiSSi()ll Il1cmber resides or holds
a judgeship. The exception to this rule applies when the Governor appoint<; the five (5)
public members and the Supreme Court makes its appointment ofthe justice of the peace
and municipal court judge members, all of whom may be selected "at large," regardless
of where any other existing member ofthe Commission resides or holds a judgeship.

POBox [2265
AustinTX 78711-2265 WtVw.scjc.state.tx, us

(512) 463-5533
Toll-free (877) 228~5750
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A question has come up regarding whether the recent change in the constitution
that converted the public members to "at large" appointees (and converted the county
court at law judge member to being restricted by geographic location) applies only to
those members appointed after January 1, 2006, or are the existing public members on the
Commission now to be considered "at large" appointees for purposes of determining
from which regions future attomey members and certain judge members may be selected.

By way of example, if the existing public members are now to be considered "at
large" appointees, it would appear that the 21ld

, 3rd
, 11 th, and 13 th appellate cOUli regions

are open for purposes of future State Bar or Supreme Court appointments, Likewise, if
the county court at law judge member is no longer an "at large" appointee, it would
appear that both the 1'\ and 14th court of appeals regions are closed tor purposes of future
State Bar or certain Supreme Court appointments (at least until November 200T).

Please note that the underlying premise that the districts of the "at large" members
"should not be considered, whether in their own selection or in the selection of the other
members" comes tl'om Assistant Attorney General Suzanna Basinger's letter to me dated
October 22, 2004 (see attached).

Please let me know if these questions arc the type that can be addressed
informally by your otTice or if this is an issue that must be addressed through a foruml
Attoruey General Opinion, Additionally, please let me know if you have any questions
or need additional information.

I look forward to hearing from you in'the nearfhture regarding this reques~.

Sincerely,

SeanaWiIling
Executive Director

SBW/sw

cc: Barry McBee, First Assistant Attomey General
Pete Wassdorf, Division Chief, Geneml Counsel's Office
Patricia Moore, General Counsel, State Bar of Texas
Lisa Hobbs, General Counsel, Texas Supreme Court
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e
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 1, 2006

Ms. Seana Willing
Executive Director
State Commission on Judicial Conduct
P.O. Box 12265
Austin, TX 78711-2265

Re: Recent Amendments to Texas Constitution art. V, § 1-a(2).

Dear Ms. Willing:

I am writing in response to your request for infonnal advice concerning a recent amendment to the
Texas Constitution. Iu2005, voters approved an amendmentto article V, section 1-a(2) ofthe Texas
Constitution. The amendment added two members to the Commission: a constitutional county court
judge and one additional public member. The amendment also changed the geographical diversity
requirements for son1e members. You ask how the new geographical diversity requirements affect
the existing members ofthe Commission.

In short, we believe the existing public members became "at large" members8,s ofthe effective date
of the amendment, and the appellate districts. ill which the existing public members of the
Commission reside became "open" forpurposes ofmakingnewappointments.• Similarly, the county
court at law judge member lost his or .her "at large" status as ofthe effective date ofthe amendment,
and uO\vrnustbe the sole representative ontheCOlnmission from his or hctappeUatedistrict,·other
than fheat-large members. As discussed later,below, the effective date ofthe amendment was
November 23,2005.

Our analysis begins With setting out the neWand old versions QfarticleV,section l-a(2) to facili tate
a comparison ofthe relevant langllage. The prior version of~icleV, section l-a(2), which was in
effect from November 2001 to Novemher2005,stated as follows:

The State Commissjon onJudiciaIConductconsistsofeleven(ll) members, to wit:
(i) one (1) Justice of a Cqurtof Appeals; (ii) one (l)DistrictJudge; (iii) two (2)
members.oftheStateBar, who have respectively practicedas·such .for over ten·(lO)
consecutive years next ptecedingtheirselectiQm(iili)four (4) citizens, at leasttltirty
(30) years ofage, Itol lic(!nsed to practice l«wnoY holding· any salat/edpublic
office or emp[b)'mellt; (v) one (lJ Justice ofthe Peace; (vi) one (I) Judge of a
Municipal Court; and, (vii) one (1) Judgeola County Court at Law; prOVided that
n.o person shallbe or remain amember 0/tlte Commission, who does not maintain
physical residence within this State, or who tesides ilt, or holds ajudgeship within
orlor, the sameSupre;neJudicialDistriclas anotltermembero/tlte Commission,
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Ms. Scana Willing
State Commission on Judicial Conduct
March I, 2006
Page 2

or who shall have ceased to retain the quali fications above specified for his respecti ve
class of membership, except that the Justice of the Peace and the Judges of a
ii-fullicipal Court and or a COUltty Court at Law shall he selected at large without
regard to whether they reside or hold ajudgeship in tlte same Supreme Judicial
District as another member ofthe Commission. Commissioners ofclasses (i), (Ii),
and (vii) above shall be chosen by the Supreme Court with advice and consent ofthe
Senate, those of class (iii) by the Board of Directors of the State Bar under
regulations to be prescribed by the Supreme Court with advice and consent of the
Senate, those ofclass (iiii) by appointment of the Governor with advice and consent
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versions above indicate a geographical diversity status change with respect to the pUblic members
of the Commission and the member who is a county court at law judge.

The public members were previously prohibited from serving if they resided in thesamedistrictas
another non-at-large member of the Commission. Now, they are not included among the classes of
members subject to that geographical restriction. Thus, the public members are now "at large"
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members.

The Commission member who is a county court at law judge is now subject to the geographical
restriction, whereas that member previously was not subject to that restriction. This member is no
longer an "at large" member and now mustbe the sole representative 011 the Commission from his
or her appellate district, except for the possibility of an at-large member.

You ask whether these changes apply only to those members appointed after January 1, 2006. For
purposes ofthis discussion, I will assume you ask about that particular date because it appeared to
be the amendment's effective date. However, H.J.R. 87, the legislation which created this
constitutional amendment and placed it on the ballot for approval, did not specify an effective date
for the amendment See H.J.R. 87, 79111 Leg., Reg. Sess. (Tex. 2005).

The OAG has issued fomlal opinions addressing the question of when a constitutional amendment
takes effect. This office has said "[a]namendment is deemed to become a part of the Constitution
on the date ofthe official canvass showing it has been adopted." Tex. Att'y Gen. Op. M-296 (1968)
(discussing creation of the Commission on Judicial Conduct) (citations omitted). This office also
has said "[t]he effective date does not relate back to the date of the election at which it was adopted
nor is the effective date postponed until the date of the Governor's proclamation declaring its
adoption:' Tex. Att'yGen.Op. S-146 (1954) (internal citations omitted). These derive from the
Texas constitutionalprovision in Article 17, section 1 which stateS: "Ifit appears frornthe returns
that a majority ofthe votescasthavebeen cast in favor ofan amendment, it shall become a part of
this Constitl.ltion~ amlproclamation thereofshallbe made by the Govemor." Tex. Const art. XVII,
§ l(c). See, also Totresv. State, 278S.W.2d 853,854 (Tex.Crim.App. 1955). Thus, where there is

,no effective dateprovidedintheJegislation, the effective date is the date of the final canvass.

Here, the electionwas held ort November S,2005,and the Governor conducted the official canvass
onNovembet23. 2005, inaccordancewith theTexas Eleetion Code, Chapter 67. SeeProclarnation
by fheGovemoroftheStateof' Texas, November 2.3, 2005· (stating Govemorcertified tabulations
on November 23, 2005). Thus, the effective date of the amendment is the final ca.nvass date of
November 23,2005.

As ofthe effective date ofNovember 23, 2005, the pUhlicmembers became "at large" members,and
the county Court: at law j udge member lost his or her "at large" status. The appellate districts in
which the existingpublic members oftheCommission reside became"open"forpurposesofmaking
n.ewappointments. The appellatedistrict(s) in which the county court at law judge member resides
andlor holds a judgeship became ~'closed," for the duration ofhis or her term on the Commission,
but only for purpose$of appointing another member from a class that is geographically restricted
under article V, section l-a(2). These changes apply to the individuals serving at the time ofthe
effective date of the amendment.

We reiterate the underlying principle that "at large" members may be. appointed from any appellate
district without regard as to whether there is another member on the Commission from that same
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district. See Tex. Att'y Gen. Op. MW-383, at 6 (1981) (definition of ' at large' as '[n]ot limited to
any particular place, district, person, matter or question').

Thank you for the opportunity to be of assistance to the Commission. Please contact us ifyou have
any questions or concerns.

Sincerely,

Suzanna Basinger Rickard
Assistant Attorney General
General Counsel Division
(512) 936-1676
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