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Media Advisory: Michael Richard Scheduled For Execution

AUSTIN - Texas Attorney General Greg Abbott offers the following information about Michael Wayne Richard,
who is scheduled to be executed after 6 p.m. Tuesday, September 25, 2007. Richard was convicted and
sentenced to death for the capital murder of Marguerite Dixon during a burglary of her Houston-area home in
1986.

FACTS OF THE CRIME

On the afternoon of August 18, 1986 and just two months after he had been paroled from prison, Michael
Richard approached Marguerite Dixon's son, Albert, in front of the Dixon home in Hockley and asked if a yellow
van parked outside the home was for sale. Albert said the vehicle belonged to his brother who was out of town
and suggested that Richard come back another time. Richard left.

When Albert and his sister, Paula, left a few minutes later, Richard returned and entered the house. He took two
television sets and put them in the yellow van, sexually assaulted Mrs. Dixon and shot her in the head with a .25
caliber automatic pistol.

Richard told police he ran out of the house and hot-wired the van, then drove to Acres Homes. Richard
attempted to sell the televisians there, but ended up just giving the gun to a friend. He drove the van to another
home, where it stopped working. He told his friend there that he would return shortly for the van, but never did;
the owner of the house called a wrecker the next morning to pick up the vehicle, which led to the police being
called when it was discovered the van had been stripped of several valuable items and had obviously been hot-
wired to get to its present location.

Mrs. Dixon's children returned home around 9:30 p-m. on the day of the killing to find the stiding-glass door open
and all the lights in the house turned off, Frightened by the condition of the house, they got a neighbor, who
entered the house with a flashlight and a gun. They discovered Mrs. Dixon dead In her bedroom.

The next morning, the detective assigned to the case determined the missing van had been found and
interviewed the owner of the home where Richard left the van and the man to whom Richard tried to sell the
televisions. Based on that information, the police obtained a warrant for Richard’s arrest. Police found Richard at
his mother's home the next evening; Richard admitted he was mvolved in Mrs. Dixon’s murder and offered to
help find the murder weapon. Police found the weapon and testing revealed it to be the gun that fired the fatal
shot.

PRIOR CRIMINAL HISTORY

During the punishment phase of his trial, the state presented evidence of Richard'’s two prior convictions for
burglary of a habitation. Evidence was also presented of an auto theft charge, committed shortly after the second
burglary, but not prosecuted. Richard murdered Mrs. Dixon less than two months after he was released on
mandatory supervision for his second burglary conviction.

PROCEDURAL HISTORY
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October 29, 1986 -- A Harris County Grand Jury indicted Richard for the capital murder of Marguerite Dixon.
September 4, 1987 - A jury found Richard guilty of capital murder, and he was sentenced to death.
September 16, 1992 -- The Texas Court of Criminal Appeals reversed Richard’s conviction because of a flaw in
the jury instructions.

May 15, 1995 -- Richard's second trial began.

June 15, 1995 -- A second jury found Richard guitty of capital murder, he was sentenced to death.

June 18, 1997 — The Texas Court of Criminal Appeals affirmed Richard's conviction and sentence on direct
appeal. . '

April 3, 1998 -- Richard filed his first application for writ of habeas corpus with the state trial court.

June 26, 1998 - The U.S. Supreme Court denied Richard's petition for writ of certiorari.

February 7, 2001 -- The Texas Court of Criminal Appeals denied Richard's state application for writ of habeas
corpus.

February 7, 2002 - Richard filed a federal petition for writ of habeas corpus in a Houston federal district court.
December 31, 2002 -- The Federal District Court denied Richard's petition.

June 20, 2003 -- Richard filed a successive state application for the writ of habeas corpus, alleging he was
ineligible to be executed based on Atkins claim of mental retardation.

June 27, 2003 - The 5th U.S. Circuit Court of Appeals denied Richard permission to appeal his first federal
petition and affirmed the judgment of the federal district court.

March 21, 2007 — The Texas Court of Criminal Appeals denied Richard's second state habeas corpus
application.

March 28, 2007 -- Richard filed a motion for authorization to file a successive federal habeas corpus petition in
the 5th U.S. Circuit Court of Appeals.

May 15, 2007 — The 5th Circuit Court denied Richard's motion for authorization to file a successive habeas
petition. '

June 12, 2007 — The trial court set Richard's execution date for Tuesday, September 25, 2007.

MISCELLANEOUS

For additlonal information and statistics, please go to the Texas Department of Criminal Justice website,
www.tdcj.state.tx.us.
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF TEXAS United States Courts
HOUSTON DIVISION Southern District of Texas
ENTERED
5 DEC 3 1 2002
MICHAEL WAYNE RICHARD,
g Michaal N. Milby, Clerk of Court
Petitioner, §
§
§ H-02-469
§
JANIE COCKRELL, Director, §
Texas Department of Criminal §
Justice-Institutional Division, §
§
Respondent, §
§

MEMORANDUM AND ORDER GRANTING SUMMARY JUDGMENT AND
DENYING WRIT OF HABEAS CORPUS

This case is before the Couﬁ on Petitioner Michael Wayne Richard’s Petition for Writ of
Habeas Corpus, and Respondent Janie Cockrell’s Motion for Summary Judgment. Having carefully
considered the Petition, the Summary Judgment Motion, and the arguments and authorities submitted
by counsel, the Court is of the opinion that Respondent’s Motion for Summary Judgment should be
GRANTED, and Richard’s Petition for Writ of Habeas Corpus should be DENIED.

I.  Background

Petitioner Michael Wayne Richard, currently in the custody of the Texas Department of
Criminal Justice, filed this federal habeas corpus application pursuant to 28 U.S.C. §2254. Because
this is Richard’s first application for federal habeas relief, a brief history of the case is appropriate.

Richard was originally convicted of capital murder and sentenced to death in September 1987

for the murder of Marguerite Dixon. That conviction was reversed by the Texas Court of Criminal

1
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Appeals. Richardv. State, 842 S.W.2d 279 (Tex.Crim.App. 1992). Petitioner was retried in 1995,
and was again convicted and sentenced to death. This petition arises out of Petitioner’s second trial.

On February 10, 1993, Judge Patricia R. Lykos of the 180™ District Court of Harris County,
Texas, appointed Stephen C. Taylor, Esq., to represent Petitioner in his trial for capital murder.
SHTT. at 40.' Mr. Taylor worked in the 180" District Court as part of an appointment system.
During the first six months of 1993, Mr. Taylor worked on, investigated, and prepared Petitioner’s
case. His work included filing a number of pretrial motions. In late June, 1993, the 180" District
Court hired a new Court Coordinator, and the court terminated its existing attorney appointment
system. In October 1993, the Court Coordinator informed Taylor that he had to quickly “work out”
his assigned cases or “give them back.” SHTr. at 46-48, Taylor made appearances on Petitioner’s
behalf into May of 1994. On May 16, 1994, the Court set a trial date of November 7, 1994,
Petitioner’s Brief at 8.2

In July 1994, the Court Coordinator advised Taylor that Judge Lykos removed him from his
capital murder cases, including Petitioner’s case. The Coordinator instructed Taylor to prepare a
motion to withdraw from each of these cases, and obtain his clients’ signatures on, and file, the
motions. Taylor prepared a motion to withdraw as Petitioner’s counsel, and visited Petitioner in J uly,
1994. SHTr. at 43-45. Taylor explained to Petitioner that he was ordered to withdraw, that it was

not his idea to withdraw, and that Petitioner did not have to consent to his withdrawal as counsel.

! “SHTr.” refers to the transcript of Petitioner’s State habeas corpus proceedings.

2 Petitioner’s brief contains several citations to a “Supplemental Transcript” in

support of factual assertions. It is unclear, however, to which document in the record that
citation refers. While this Court cannot ascertain where in the record these assertions find
support, the Court will accept Petitioner’s factual assertions as true for purposes of this analysis.
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Petitioner refused to sign the motion, and Taylor so advised the court. The Court Coordinator told
Taylor to file the motion without Petitioner’s signature, and that Petitioner would be brought to court
at a later date. Taylor filed the motion without Petitioner’s signature on July 22, 1994. His last
contact with Petitioner occurred two days later. SHTr. at 46-48.

Petitioner appeared before Judge Lykos on August 25, 1994. While waiting in a holding cell,
Petitioner met his newly appointed counsel, Christopher Goldsmith. Petitioner told Mr. Goldsmith
that he did not want Goldsmith to represent him, and that he wanted to speak to Taylor. Goldsmith
responded that they were going into court so that he could be appointed to represent Petitioner. I,
at 51.

In the courtroom, Judge Lykos informed Petitioner that Mr. Goldsmith would represent him.
Despite the fact that Petitioner had not signed Taylor’s motion to withdraw, Goldsmith questioned
Petitioner as to whether he was threatened or forced to sign the motion. 7d. at 55-58. Petitioner
questioned Taylor’s withdrawal, but Judge Lykos told hir.n it was her decision to remove Taylor. 1d.
at 58-60. She also stated that Taylor had been appointed as the “No. 2 attorney” for Petitioner.
SHTr. at 57. Judge Lykos explained her policy of appointing a “Number 2" attorney to handle many
pretrial matters, but subsequently appointing lead trial counsel. /d. at 55.> Judge Lykos also told
Petitioner that he had to sign Taylor’s motion to withdraw. He declined to do so, but Goldsmith also
toldhimhe had to signin order to have Goldsmith represent him. T hough he did not want

Goldsmith to represent him, Petitioner signed the document because he believed he would have no

3 Petitioner correctly notes that Judge Lykos stated that it was her policy to appoint

lead counsel once the State announced its intention to seek the death penalty, but that the State so
announced over a year before Judge Lykos appointed Goldsmith. See SHTr. at 47. Petitioner
does not dispute, however, that Taylor was appointed to serve as his second chair trial counsel.
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trial counsel unless he did so. SHTT. at 52. Goldsmith served as Petitioner’s lead counsel at trial.

Jury selection commenced on May 17, 1995. 6 Tr. at 2.* Petitioner filed a “Motion To Voir
Dire On Parole Law 20 Year Minimum” in which he sought permission to inform prospective jurors
that, if convicted and sentenced to life imprisonment, he would be ineligible for parole until he
served 20 years in prison. SHTr. at 63-68. The motion was denied. Id. at 69. Petitioner also
requested jury instructions on parole eligibility. /d. at 70-92. These requests were also denied.

Testimony began on June 8, 1995, 30 Tr. at 4. The evidence presented at trial showed the
following:

At approximately 3:20 p.m. on August 18, 1986, Albert Dixon, the deceased’s son, saw
Petitioner walk past the Dixon home, come back, and walk up the driveway to the house. 7d. at 150.
Petitioner asked Albert if one of the cars in the driveway was for sale, They.conversed briefly, and
Petitioner left. /d. at 152-53. Albert had never seen Petitioner before that moment. Id. at 150.
Petitioner returned a short while later and asked Albert for a glass of water. Id. at 156. Albert
invited Petitioner into the house to get a drink. Jd. at 156-57. Petitioner waited in the family room
while Albert got him a glaés of water from the kitchen. Marguerite Dixon was also in the family
room, and Petitioner had a brief conversation with her. Id. at 158. Five or ten minutes later, Albert
and his sister Paula left the house to run some errands and pick up their other sister, Marijo, from
her job. Id. at 161, 192. As they were driving away from the house, they saw Petitioner walking
along the street about a hundred yards from the house. Id. at 179-80, 192. Both Albert and Paula

positively identified Petitioner as the person who came into their house for a drink of water on

4 “Tr.” refers to the transcript of Petitioner’s trial. The number preceding “Tr.”
refers to the volume number of the transcript. For example, “6 Tr. at 2" refers to volume 6 of the
trial transcript at page 2.




August 18, 1986. Id. at 165, 188-89.

Paula and Marijo left Albert at a friend’s house. /d. at 163. Atabout 9:30 p.m., Marijo and
Paula arrived back at the family home. Marijo found a sliding glass door open. Id. at 103-10.
Albert closed that door before leaving the house earlier in the day. Id. at 160-61. A TV was missing
from the house. /d. at 111. Marijo returned to the car andltold Paula about the condition of the
house. Paula and Marijo called two neighbors. The four of them walked through the house, and
discovered Marguerite’s body on her bed. Id. at 111-22, 195-97. In addition to the TV that Marijo
originally noticed was missing, another TV was also missing from the house, and a blue van was
missing from the driveway. Id. at 203, 31 Tr. at 12.

An autopsy revealed that Marguerite Dixon died from a gunshot wound to the right temple.
The gun was touching her head when it was fired. 4. at 170-72, 178-79.

Petitioner’s younger sister, Pat Williams, testified that she was living with Petitioner and
their mother in Hockley, Texas on August 18, 1986. Id. at 44-45, 47. At some point after August
18, 1986, Ms. Williams noticed, and reported to the police, that a .25 caliber automatic pistol was
missing from her home. /d. at 45. A .25 caliber bullet was recovered from Ms. Dixon’s body. /d.
at 66.

Petitioner’s fingerprint was lifted from the crime scene, 30 Tr. at 62-63, and he was arrested
for the Dixon murder two days later, id. at 10-11. He led police to the place where he left the murder
weapon,® and admitted his involvement in the murder. 31 Tr. at 77-81, 121. Petitioner gave a

written statement in which he confessed to stealing the television sets and van and killing Ms. Dixon,

3 Petitioner left the gun in the home of Lottie Cole. Ms. Cole did not want the gun

in her house, and had her son remove it from the house. Petitioner brought the police to Ms.
Cole’s house, and Ms. Cole brought the police to the gun. 31 Tr. at 155-59.
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though he claimed that the gun fired accidentally when she surprised him during the burglary. 32
Tr.at 109-17 and SX 36.° On August 22, 1986, two days after Petitioner’s arrest, Albert and Paula
Dixon both identified him in a police lineup. 30 Tr. at 166-72, 204-09, 32 Tr. at 17-18.

Subsequent tests of the recovered gun revealed that the gun’s safety devices functioned
properly, and the amount of pressure required to pull the trigger was normal for that type of weapon.
Id. at 33-34. Tests also revealed that the bullet that killed Ms. Dixon was fired by the recovered gun.
Id. at 35-40.

The jury found Petitioner guilty of capital murder for murder committed during the
commission of a burglary. 37 Tr. at 3-4, 33 Tr. at 66. At the punishment phase of Petitioner’s trial,
the State reintroduced the evidence presented during the guilt/innocence phase, 34 Tr. at 4, and
presented evidence of several prior burglaries committed by the Petitioner, id. at 14-24, 35 Tr. at 15-
42, and his bad reputation for being peaceful and law abiding, id. at 44. The State also presented
victim impact testimony by Ms. Dixon’s son, Phillip. /d. at 75-86.

Dr. Fred Fason testified as an expert psychiatric witness for Petitioner, and opined that
Petitionér had an antisocial personality disorder at the time of the offense, 36 Tr. at 8, but that this
condition mitigated during Petitioner’s incarceration, id. at 18-19. A colleague of Dr. Fason’s
diagnosed Petitioner as having passive aggressive or emotionally explosive disorder. Jd. Dr. Fason
still believed Petitioner to have antisocial personality disorder, though he found Petitioner less likely
to act out than he was at the time of the murder. Id; at 37. Another defense expert, Dr. Jerome
Banks Brown, opined that Petitioner became more stable and motivated following his incarceration

and that he also began to express greater concern for other people. /4. at 73-75. Petitioner’s mother

6 “SX” refers to the State’s trial exhibits.
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testified to the physically and emotionally abusive treatment Petitioner suffered at the hands of his
father throughout his childhood. Id. at 156-70.

The trial court instructed the jury that it had to answer three special issues: (1) Whether
Petitioner’s conduct that caused the death of Ms. Dixon was committed deliberately and with the
reasonable expectation that the death of Ms. Dixon or another would result, 37 Tr. at 16-17; (2)
whether there is a probability that Petitioner would commit criminal acts of violence that would
constitute a continuing threat to society, id. at 17-18; and (3) Whether there were sufficient
mitigating circumstances to warrant a sentence of life imprisonment rather than death, id. at 19. The
court also instructed the jury that “{tlhe mandatory punishment for capital murder is death or
confinement in the penitentiary for life.” /d. at 6. The jury é.nswered the first two special issues in
the affirmative, and the third special issue in the negative. Id. at 84-86. Accordingly, the court
senter_xced Petitioner to death. Id. at 88-89.

The Texas Court of Criminal Appeals affirmed Petitioner’s conviction and sentence on June
18, 1997, Richard v. State, No. 72,193 (Tex.Crim.App. June 18, 1997) (en banc), and the United
States Supreme Court denied certiorari on July 3, 1998, Richard v. Texas, 524 U.S. 956 (1998).
Petitioner subsequently filed a State application for post conviction relief, which was denied by the
Texas Court of Criminal Appeals on February 7, 2001, Petitioner filed this federal habeas corpus
petition on February 7, 2002. It appears, and Respondent does not dispute, that both claims raised
in this petition were properly exhausted in the state courts and this petition is timely.

Il Discussion

A, The Anti-Terrorism and Effective Death Penalty Act

This federal petition for habeas relief is governed by the applicable provisions of the Anti-




Terrorism and Effective Death Penalty Act (“AEDPA”™), which became effective April 24, 1996.
See Lindh v. Murphy, 521 U.S. 320, 335-36 (1997). Under the AEDPA, federal habeas relief based
upon claims that were adjudicated on the merits by the state courts cannot be granted unless the state
court’s decision (1) “was contrary to, or involved an unreasonable application of, clearly established
federal law, as determined by the Supreme Court of the United States” or (2) “was based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d); kitchens v. Johnson, 190 F.3d 698, 700 (5" Cir. 1999).

For questions of law or mixed questions of law and fact adjudicated on the merits in state
court, this Court may grant federal habeas reliefunder 28 U.S.C. § 2254(d)(1) only if the state court
decision “was contrary to, or involved an unreasonable application of, clearly established [Supreme
Court precedent].” See Martin v. Cain, 246 F.3d 471, 475 (5% Cir.), cert. denied, 122 S.Ct. 194
(2001). Under the “contrary to” clause, this Court may afford habeas relief only if “‘the state court
arrives at a conclusion opposite to that reached by . . . [the Supreme Court] on a question of law or
if the state court decides a case differently than . . . [the Supreme Court] has on a set of materially
indistinguishable facts.”” Dowthitt v. Johnson, 230 F.3d 733, 740-41 (5" Cir. 2000) (quoting Te erry
Williams v. Taylor, 529 U.S. 362, 406 (2000)), cert. denied, 532 U.S. 915 (2001).7

The “unreasonable application” standard permits federal habeas relief only if a state court

decision “identifies the correct governing legal rule from [the Supreme Court] cases but

On April 18, 2000, the Supreme Court issued two separate opinions, both originating
in Virginia, involving the AEDPA, and in which the petitioners had the same surname. Terry
Williams v. Taylor, 529 U.S.362 (2000), involves § 2254(d)(1), and Michael Williams v. T aylor, 529
U.S. 420 (2000), involves § 2254(¢)(2). To avoid confusion, this Court will include the full name
of the petitioner when citing to these two cases.











































